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BEFOR]L THE FEDERAL ELECTION COMM]SS]ON e

- . . . T °)

In the Matter of )
D) “' ‘ : EERTCE
- . Club for Growth,'lnc. ) MUR 5365 - - -
Club for Growth, Inc. PAC Y, : S
Pat Toomey, in his official )i
I " capacity as Treasurer ).:'.
'- _ | ) OPPOSITION OF THE CLUB FOR GROWTH INC N
If.ED CLUB FOR GROWTH INC. PAC, AND PAT TOOMEY IN HIS :
(I ‘ OFFICIAL CAPACITY AS TREASURER, R
lgﬂ: . TO THE GENERAL COUNSEL’S BRIEF
o " The Club for Growth, Inc. (“Club”) is a membership organization formed for the primary | -
i _ . ‘ L
"C!i ' purpose of promoting pro-growth governmental policies. As its B,ylgws_ ex-pressly provide:.
r: ‘ o, The Club for Growth is a nationwide political membership
r organization dedicated to advancing public policies that gromot

economic growth. The mission of the Club is to identify.for our
Members the political candidates running for elected office who
believe in these ideals, to help finance their elections, and to
monitor their performance in elected office. The Club also helps
finance strategic issue campalgns to advance our policy goals The

Club’s emphasis is to advance issues that are vital to keepmg the

American economy prosperous, such as tax rate reduction, -
fundamental tax reform, school choice, and personal mvestment of -

Social Security.
‘The Club has vigorously and opérﬂy pursued its
primary purpose since its founding in 1999;_ acting in its own name and through its PAC..‘ o

The Club uses a variety of tactics to advance its pro-growth objective. For example:

! The General Counsel’s Brief tries to make the Club’s organization mysterious and
complicated. It is not. The Club for Growth, Inc. is a Virginia nonprofit corporation that has
registered under section 527 of the Internal Revenue Code, and it administers a PACas a
separate segregated fund. These are the ony two entities at issue in this matter. To the extent
there is interest in the accounts and other names mentioned by the General Counsel, they are
explained in Appendix A.
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e It created and aired widely.acclaimed issue ads such as The Tax Blob, using a ]950’5 o

sci-f1 horror theme to illustrate the need to curtail federal spending.” (See Appeni.iix' R

BY U

e Iis executives have maintained a grueling schedule of media appearances and writings

0 promote pro-growth policies.

e It has organized educational seminars on pro-growth policies and legislation, for both ~

politically active citizens and for members of Congress.

e It has organized programs to hold professedly pfoigfowth legislators to their

commi.tmen‘ts, and, through its Club for Growth, Inc. PAC (“PAC”), it has sﬁppo_rt’e,d‘

pro-growth candidates. -

~ But each of these tactics serves the Club’s one principal purpose of advancing pro-growth

policies.  That purpose is entirely proper for a membership organization and it is not the purpose

'required of a political committee pursuant to the Federal Election Campaign Act of 1971, 'as_ :

. .'I;la_e General Counsel’s Brief stresses that (flulé materials sorhetimes speak of its -
;‘rrlissién" as being support of candidates who will advocéte pro-.growth policies. But ihe Club’s
Bylaws and its activities make clear that soliciting member financing through the Club’s PAC is
just one tactic serving the Club’s pro-growth purpose. Tﬁe Club is not novel in employing some
candidate-related aétivities to advance its primary pé]icy.goall. For example, the Commission
found that systematic and extensive electoral activities were consistent with AIPAC’s primary

purpose of promoting pro-Israel policies. See MUR 2804. Likewise, the Breeden-Schmidt
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Foundation did not impair its major purpose of promoting sqcialism .by"syste_ma_tical]y__supp@r’tihg-A

candidates as a'means 1o its end. See Advisory Opinion 1996-3. Similarly, the Club here 1sa

membership organization not a political committee.

Wangs

The Club has thousands of members who emhusrastrcal]y support 1ts pro growth goals

From 1999 through 2003, the only way to become a C]ub member was by paymg dues In m1d- e

2003 the Club amended its Bylaws to include as members persons who afflrmatrvely reglstered -
as such addmg them to the Club’s rnarlrng hst and authorlzmg them to pamcrpate in-an -ahnual |
bmdmg vote on a policy issue posed by the Club’s ]eadershrp ‘The frrst such pohcy vote was
held the following year and the membershxp overwhelmingly voted to make tort’ reform a pohcy
prlonty. See General Counse] s Brief at 5.

o Asa membership organization, the Club is entitled to-commuhicate frar_rkly with its
members about candidates whose pro-growth credentials have been .verifjed by Club r_esearch
and who thus appear likely to advance the Club’s major purpose of i_mplementing pro-growm '

policies. The Club exercises that right and, through its PAC, it regularly receives and forwards

-to recommended candidates contribution checks written by Club members._ The PAC also is

ehtit]ed to arrd does make expenditures to disseminate communications supportihg candidates,
activities detailed in its regularly filed FEC reports. |

The Club’s settled policy has been to refram from express advocacy in 1ts own publrc
advertising. The General Counsel s Brief does not chal]enge any Club ads from 2003 to 2004,
but asserts that some earlier ads (and supposed phone scripts) just crossed the express advocacy
line. We show otherwise below. But more importantly, it is clear that the Club’s ads intended to
avoid express advocacy and most succeeded beyond doubt, as can be seen from the ads that are

freely available on the Club’s website <www.clubforgrowth.com/pastproject.php>.



| By contrast, the Brief devotes only a few footnotes (at n.58) to the Club’s true statu) as a

e 9

| The General Counsel’s Brief devotes nearly 30 pages to discussing alternative theories a_s' 

to why the Club’s activities would be unauthorized if the Club were a political commiittee, a non- -
L | LA o
federal account of a political committee, or an ordinary :corr‘ime.rci@] corporation —\which it is not.

: rriembership organization. Because the Club will 'nqt be able to se¢ or respond to arguments

developed in the General Counse]’s-Rep]y Brief, this forces the Club to anticipate and respond o

undisclosed positions, and requires the Commission to scrutinize with particular care Reply -

- arguments that will not been subjected to adv¢rsary scrutiny-and response.

The central point of this Opposition is that the Club is a membership organization whose

' structure and conduct is fuhdamental]yl lawful. That key point disposes of the core charges madé

in the General Counsel’s Brief that: (1) the Club does not qualify as a membership organization.

because it is “organized primarily for the purpose_bf inﬂuencing” election; and (2) itis a

“political committee” because its “major purpose” is the election of candidates. There is no need
‘to speculate about how the Club’s various activities might be _é:lassified if it were an ordinary

_commercial corporation or a political committee. It is not. The Brief’s few remaining claims. ~.
"0 . ) . ’ -

_ (e.g.; that particular statements were implied express advocacy or reached some non-members)

. are mistaken, contrary to law, and, in any event, involve early and peripheral conduct of an

“evolving membership organization.

One final point: Because the Club operates at the very heart of the First Amendment, the
government cannot require it to hedge, trim, and steer clear of potential restrictions. Instead, in

an enforcement context (as opposed to rulemaking) the queétion is whether precise, objective,
and tailored legal standards have been violated. Nothing like that occurred. Instead, the Club

sought, with the advice of counsel, to respect all such standards. The General Counsel’s reliance



on -]axl'g'e]y unstated legal slandards lhat never have..been precisely and narro.wly d.efi'ne'd by L

statute or regu]auon is both fundamenta]]y unfair and comrary to the First Amendment

I THRESHOLD CONS]DERAT]ONS

Two 1mporlan1 threshold matters reqmre brlef dnscussmn Flrst the Comm1s51on s failure . -
to follow mandatory statutory procedures for in‘itiating this _m'atter requires dismissal. S'econd, if -
the matter could lawfully proceed, factual inferences unfairly suggested in .the‘_ '_General Counsel’s

Brief would require correction.

A. The Commission’s Fallure To Make Tlmely Serv1ce Of The Complamt= A o B |
Mandaled By Statute, Requires That This Matter Be Dlsmlssed e - AL

_ On Apr1] 8, 2005, the Club filed a Motion to. Dlsmlss due to fatal procedural defects '
commmed by the Comrmss:on when it msututmg this MUR. The Motion pursued an issue that |
the Club noted in its June 6, 2003, mma]'response to_ the Complam__t (at n.1), and that it has
presented throughout the proceeding. The General Counsel’s Office refused to present the :
Motion to the Commission.> However, the current probab]e cause stage of 'the- proceedings :

presents the Commission with an appropriate opportunity to rule on the Motion and dismiss this

matter due to the Commission’s failure to follow strict statutory requirements. Interestingly,

although the General Counsel’s Office accepted the Motion as part of the Club’s response to the

Commission’s Reason To ;Believe findings, the Brief inerplicably says nothing about the issues

raised by the -Motion perhaps because there is no legitimate answes. |
The arguments in the Motion are incorporated herein by feferenc.e. (See -Abpendix C).

To summarize, this MUR must be dismissed because the Commission did not comply with

2 The FECA and FEC regulations “contain no provision for the Commission o consider
such a motion. Therefore, this Office will accept the Motion as part of your client’s response to
the Commission’s reason to believe findings and will proceed accordingly.”



statutorily mandaled procedural safeouards afforded the Club and its PAC Flrst the

— . L

Commlssron did not notify the Club of the Complamt until after the 5-day notlce perrod had
lapsed Second, the Commission named the PAC as a respondent without any ba51s in the
Complamt for doing so, v.lolatmg FECA ;nd sts own regulanons

The FECA clearly sets forth the procednral 'slteps the Commis‘slon mnsl fo.llow m order -
for its enforcement proceedings to be lawful. Irnportantly, thle Act states: "‘Wltllin '5' days 'nl;ter, R
receipt of a complaint, the Commrssron shall notlfy, in wrmng, any person alleged in the
complaint to have committed such a wolanon » 2U.S.C. § 437g(a)(1) “Secuon 437g isas”
specxflc a mandate as one can imagine” and “the procedures it sets for_th—procedures purposely'
deslgned to ensure fairness not only to eomplalnants but also to respondents—'-mustpe '

/

followed ” Perot v. Federal Elecnon Comm n, 97 F 3d 553 559 (D.C. Crr 1996) These

-mandatory procedural requirements “bind the FEC’s deliberations about, and lnvestlgatron of

complajnts.” 1d. at 558 (specifically citing the 5-day notice requirement and stating that the -

court “presume[s] this was done™).

The Cor_nmission received the Complaint against the Club on May 13,- 2003, but did not
notify the Club of the Complaint until June 3, 2003, a full 21 days later. This constitutes a per se '
violation of the 5-day notification requirernent found in SCc{lon'437-g(a)(l). Accordingly,- the

Complaint must be dismissed as to the Club. '

The Commission did send the Complaint to the PAC, but that served no pnrpose since the
Complaint nowhere mentions the PAC, much less allege that it violated the Act. To the contrary,
the focus of the Complaint was an allegation - since dismissed by the Commission - that a Club

ad (not a PAC ad) featuring Senator Tom Daschle was a regulated “electioneerlng



communication.” Otherwise, the Complaint made a passing' reference (not factual allegations) to
political committee registration and reporting obligations. Those allegations could not have
applied to the Club’s PAC which was already registered an_'dr@dping as such tote

Commission. Thus, the PAC was served with a Complaint that mentioned neither its name nor

. its activities and asked that it respond. That was a charade.

Section 437g(a)(1) permits the Commission to proceed with a Complaint only by

notifying only those réspondents_“alleged in the complaint to have committed such a violation.”

There is no authority to proceed to the notice stage against an entity that is not even mentioned in

the Complaint. Moreove_f, 11 C.I’:.R.' §111.5 prec]udes't'he General Counsel from proceeding

~ against a party on the basis of an inadequate complaint. It makes a mockery of these careful

procedures to send a party a document that does not even mention it, expect it to respond td
nonexistent charges and then proceed on claims that were abse_nf from the Complaint.
For these reasons, and as more fully explained in the Motiqn to Dismiss, t_hg Clor'nmiséion
 should grant the Motion and dismiss the MUR.

B. Difficulties Created By The Commission’s Own Extensive Delay'Cannot Be
Attributed To The Club.

- A second threshold problem is that thé General Counsel’s Brief repeatedly accﬁses the
Club of failing to cooperate in discovery, unfairly implying the Club must have been hiding
something. The truth is very different. After the Club responded to the Complaint, the
Commission took no action for a year and a half. When the matter inexplicably was resurrected,
the General Counsel’s Office realized that the Club’s practices had evolved over the years and
that communicatidns it deemed most problematic occurred so long ago that the five-year statute

of limitations would soon run.
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' ‘Rather than focusing or?'-the C]ub’s more Jl'ercem activities, or electing fo seek- targetgd :
discovefy that could be completed sWiftly', the General Coﬁnsél’s Office maglé biundérbhés -
dlS;:OVCly demands on an extremely short tlmetablt;. It then sought to force the Club to agree to
toll the statute of hmnam;ns in return for :;easonable comphance schedu]e and phased
djsc;overy procedurcs that would avoid ne@dless burden an,d_ massiVe intrusion -i'nt.o sensitjv¢
xr.:.atte'rs: The Club refﬁsed to give up its ét_atutory n ghts, pointin.g. out that _the :f'lvé-yearllimitation. o
period was émp]e to allow both siaes to proceed at a reasonable pace. It ﬁi_nply-was 'not-'- |
réaso_ngb]e for the Commission to let the mgttgr lay dorr'hant fora yeér. and a h'51f3 and-lthlen, just.
as the 2004 election ‘c&cle climaxed and the Club began simultaneousl-y mloviﬁg_ to.ﬁe\‘;v oﬁ"ices
and changing its prééideht, demand massive d_is'co‘ve'ry ona échedule"fhat on'_uid r_equire the Club
to.alﬂaﬁdon its cdre First Amendment -activities. ' | |

| Althou gh the Club refused to be bu]lied',: its tiny staff (_fuﬁhér diﬁ,)inished by i_he départufe
of its president) worked hard -th satisfy legitimate _discovery 'd'eman.ds ona schedul-e-.cc.)_nsi.stent

with maintaining its other operations. In fact, the Club was diligently éompiling responses to

. second and third generation inquiries when, without prior notice, the General Counsel’s Brief

was served. During the discovery period, the enforcement staff’s position was not that the
Club’s timing was unreasonable, but simply that the Commission would not agree to it without
an agreement to toll the statute of hrmtatlons

The Commission should reject the unfalr inferences suggested by the Brlef 4

3 In al anuary 18, 2005, meeting, Ms Julie McConnell explained that this matter was
delayed due to “other agency priorities.”

4 Importantly, this is-not a situation in which a respondent’s surreptitious activities were
detected just shortly before the statute of limitations deadline. The Club has operated with a very
high profile, it has maintained an extensive website, and, as noted, the Complaint against the
Club was simply allowed to sit for a year and a half. Moreover, the most important issue should
be the Club’s ongoing activities, as to which there is no statute of limitations issue.
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4. To preserve the First Amendment freedom of a “membership organization” to

- 1I.  THE FIRST AMENDMENTL.REQUIRES PRECISE AND NARROW .

. DEFINITIONS OF THE “PURPOSE.” “MEMBERSHIP,” AND : S
“EXPENDITURE” STANDARDS THAT ARE CENTRAL TO THIS CASE.

29 46

~ The centra] ]egal standards in this case are those that defme the concepts \ilmary

purpose, nembershlp, and “expenditure.” Because these standards regu]ate corq First

. Amendment activity and threaten civil and criminal sanctions, the First Amendment demands

that they have a precise meaning that is narrowly tailored to the compelling interests they seek to

| serve.

A, L_gal Definitions Of “Purpose.” “Memberm.” And “ xgendlture” Are
Central To This Case.

“Expendlture is a key concept here because FECA forbids 'most corporations to make.
‘“‘expenditures” and substantially burdens “expehditures” made by most other entities. Moreover,

depending on its purpose, an entity that makes “expenditures” of 'more than $1,000 per year may

: .be_ classified as a “political committee.” 2 U.S.C. § 431(4)(A). Such a classification triggers

onerous reporting requirements and other limitations on core First Amendment activity. 2

JU.S.C. §§ 433; 434.

‘ comxhunicate with its members, FECA provides that spending for such communication generally

~ is not an “expenditure.” 2U. S.C.§ 431(9)(B)(iii). However, if a membershlp organization” is

“orgarﬁzed primarily for the purpose of influencing the nomination for election, or e]ecuon, of
any individual to Federal office” then such spending may be an “expenditure.” Id. In that event,
spending for membership communications may violate the prohibition on corporate expenditures
6} may satisfy the $1,000 political committee threshold. |
Commission regulations take this restriction a step further and provide that an entity '

“organized primarily for the purpose of influencing the nomination for election, or election, of



any mdrvrdual for Federal offlce cannot be a membershlp orgamzatron ” 11 C F. R

§8 ]00 134(e)(6) 114.1(e)(1 )(vr) The ratlonale seems 10 be that there i is 11ttle pomt to bemg a .

_members_hlp orgamzauon that cannot communicaté free]y to its members. .

TR

The concept of primary organizationaltl'éur.pose serv_e"s another e]oeely rei_ated,'rolet ‘As
wilt be drscdssed in more detail below, Buckle; V. Valeo nérroWed"‘politicai cOrrlmittee” to
iﬁc]ude only ¢ orgamzauons that are under the control ofa candrdate or the major -purpose of
which is the nommatron or e]ectlon of a candldate ” 424 Uu.sS.1, 79 (1976) Buckley’s “the

major purpose” standard is the Court’s restatement of the statutory reference to the pnmary

purpose, i.e, “organized primarily for the purpose.” 2 U.S.C. §431(9)(B)(m) The resultisthat | =

many emities,. such as the Club, are either a mernbership _organizatioh ora pe_litical committee,: l
depénding on their primary organizational purpose. -

| 'Finally, a membership organization atso must have rhembers and membershirt
communications must be direeted to such members. The Commission’s regulatiorrs deﬁne

“member” for this purpose. 11 C.F.R. §§ 100.134(f); 114.1 (e)(2).

B. The First Amendment Regulres That Such Standards Be Preclse And
Narrow. . ,

" Buckley holds that the legal standards for imposing. substantial burdens orl core First
Amendment activity must -be precise and narrowly tei]ored. 4;2_4 U.S. at 40—5.0,‘75.—82. This'is
panieular]y SO vt'here, as here, civil or crirrdnal penalties are threatened. Id. at 40-41,77. :'This- '
First Amendment standard is much higher than the “fair notice” standard t}tat due ;')rocess.
demande of ordinary ecenorrlic and sociat legis]ation. Id. at 41, 77. The reason ie that, where
core First Amendment rights are at issue, vague or broad laws that cause persons to hedge, trim,
or steer wide of possible risk deprives both the person and seciety of the'fu_nda_mentatl_beneﬁts

that the First Amendment exists to provide. Id. at 41 n.48. By contrast, if someone drives in the

© .10-



rain ét 50 mph instead of 60 .mph becaise lhe threshéld for réck.less'.driving is not qlear, ]itt]e.isl N
lost and it is not of constitutional dimension.’ ' '\ : |
Buckléy il]us.tréted the stringency of the _FirstAA-mlen'_dme_n&.s deman&s ina dreséing

FECA’S defiﬁitio_ns of re.gu]ated' “expendilureé”'as spending “relative to” 6r “for the purp'oée of .

... influencing” a federal e]*c‘clilon, 424US. at 41;44, 78-80. Buékley held that such lénguaéé |
was uncon'stitutipna]]y'vague and overbroad, but avoided hpldiﬁg thé s'tandards' uric.onstitu'ti_onail'. o
by nérrow]y const,ruin-g 'them. to require explicit Qords -thamt jéxl;ressly aavqcafed the election or "

~ -defeat of a clearly defined candidate. 1d.5 |

In the course of cohstming “expenditure” to avoli'(l'inv;rglildilty_ for vagueness or.lack of h

tailoring, Buckley pointed out that the statutory term “political committee” posed the same First’
iloring y term “political committee” p _

£ F A

Amendment concerns. 424 U.S. at 78}79. To avoid invalidity, Buckley held that “political - - -
~ committee” only reaches “organizations that are under the control.of a candidate or the major
purpose of which is the nomination or ¢lection of a candidate.” Id. at 79. This identical standard -

is repeatéd in FEC v. Massachusetts Citizens for Life, Inc., '47.9 U.S. 238,252 n.6 (1986)_

3 Snmllar]y, the Court is less demanding of standards that regulate speech that lies more

toward the periphery of the First Amendment. The legal definition of obscenity, for example,

" does not come close to meeting the stringent standards that Buckley imposed on the definitionof
expenditure. Because the constitutional cost is less if peripherally protected speech is chilled, the
Court tolerates more ambiguity. . ,

6 McConnell v. FEC, 540 U.S. 93 (2003), pointedly did not retreat from Buckley’s holding
that the First Amendment demanded a hlgh degree of precision, objectivity, and tailoring.
Although McConnell recently affirmed an “electioneering communication” standard that
supplants the express advocacy standard for some purposes, the Court stressed that the new
standard was just as precise and objective as express advocacy, and its scope had been fully
justified by the record. 540 U.S. at 193-94. The Brief expressly disavows (at 15 n.53) basing
any charge on the theory that the concept of “expenditure” is broader than “express advocacy.”

- Due process requires that the Club receive fair notice of the charges made against it. Since the
Club has not been charged on such a theory, it will not further address the applicability of the
express advocacy standard, though it will discuss below what that standard means.

-11-
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: (MCFL) and McConnell v. FEC, 540 U.S. 93, 170 n.64 (2003) lndeed MCFL held that the

entrty there was not a political committee because the central orgamzatlonal purpose was’ not '
to influence elections. 479 U.S. at 253 n. 6; see also MUR 4953, First General Counse] $ Report
at 34 (quotmg and relying on that standardj 4 | |
This narrowing construction on pohtrcal commrttee was 1mposed by the same part of

Bnckley that stressed the need for precise and tailored standards where core Firs_t 'Am,endment,
actrvrty is being regu]ated It was adopted by analogy to the Jimits that Buckley imposed lon .

“expenditure,” which the Court made highly precrse and tailored Because Buckley’ “the major
purpose” standard was adopt_ed for the purpose of providing constitutionally mandated pre_cisi‘on,. :
the Court must be taken to have spoken precisei&. See also -FEC v. GbPAC.,_917 F Supp. 851,

861-862 (D.D.C. 1996) (holding that “‘bright-line’ rules” are preferred and that the Commission '

“must not loosen the definition of “political cominittee” to deny bright-line guidance)..

The concept of “member” delineates highly protected conduct (membership -

communications) from conduct that may be penalized (public express advocacy). See Chdntber_

- of Commerce v. FEC, 69 F.3d 600, 604-5 (D.C. Cir. 1995). Thus, any cia_im that someone is not

a “member” must likewise be based on precise and tailored standards. In short, Wherever the
General Counsel asserts that the Club’s core First Amendment activities have subJected it to
potential penalty, the Brief must 1dent1fy a precrse and narrow ]ega] standard that has been.

violated. It does not and cannot do so.

! As the FEC explained in successfully seeking certiorari, Buckley’s ruling was carefully

considered and its formulation was essential to the holding in MCFL. FEC v. Akins, 524 U.S. 11
(1998), Pet. for Cert. at 15-16, 1997 WL 33485591 (Apr. 7, 1997).

12-
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1I. THE CLUB’S CENTRAL ORGANIZATIONAL PURPOSE - TO ADVANCE .
. PRO-GROWTH POLICIES - 1S FULLY CONSISTENT WITH ITS STATUS AS'
A MEMBERSHIP ORGANIZATION AND PRECLUDES CLASSIFYING THE
. CLUB AS A POLITICAL COMMITTEE. . S\

" The General Counsel’s assertion that the Club is a p'olitica}- committee and\‘ot-a

membership organization because the Club’s purposes include encouraging election of pro- -

| growth cahdi'dates is fundariienta]ly rriislaken. Only a ceritral and‘ overriding orgariizational
purpose to engage in express advocacy could have those effects The maJor purpose of the Club..
isto advance pro- growth po]1c1es Any express electoral activmes - Wthh the General. Counse]
- greatly exaggerates — are mere]y a tactic in pursuing the Club’s primary goal.

A. The Law Looks Only To The Club’s Prlmarv Pu_pose, Not To Multip]
Purposes.

= F oy

The statute (and regulation) and Buckley’s narrowing cohstrtiction speak of an entitv’s
“primary” or ‘fmajor”,organizational “ia’urpose.” Nothing is said about rriultiple purposes.
'Iriiporta'mly, Buckiey used the phrase “the major purpose” of the organization precisely to cure -
-vagueriess. It is implausible that the. Court, focused on providing precise guidance, w_ould have '
-used “the major purpose” to mean “‘one of an indefinite nurnber of significant purposes.”

) Indeed, a'r_rthltipie purpose standard wo_uldlcreate, rather than cure, serious vagueness
issues.” Nothing in the statute, the regulation, or Buckley speciﬁes how many such purposes |
Acoun.t or how important a qualifying purpose must be. Such a stahdard would be void for. |
vagueness. | |

Moreover, a multiple purpose standard would make nonsense of Buckley’s justification

for its standard. Bu_cklev explained that, where an' organization with over $1,000 in regulated_ _
expenditu_res.also had “the major purpose” of nomihating or electing candidates, one could

reasonably expect that FECA’s requirements would affect only “the core area sought to be

addressed by Congress” that is “by definition, campaign related.” 424 US at 79. Such an
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assumiption wo.u]d‘ make no sense, where an organi;ation had multiple important goals, only one

of whic}i is to influence federal elections.

Sometiﬁies the Commission speaks 6f "‘the ;najof i)urpose?’ and sometirp.'e's' it soeallcs of “a
major purpose,” but to ou_f knowledge, it r;-;ef;};l‘as. publicly .p'rovic_ied a 3reasone<lji‘bas_is for - :
imp.osing. a mﬁltip]e purpose standard.® Indeed; this is one_of the points on W_hieh the_-
Commissioﬁ tried and fai]ed to'give rulerﬁaking guidaoce. Noﬁee 2004-15, Pollifi:cal .Conlu_nittee-_ :
Status, 69 F. R. 68, 056 68,064-65 (Nov 23 2004) |

The Commission came close to adoptmg a smgle purpose stendard however, in Advxsory

Opinion 2003-37, Wthh concerned how to apply BCRA'’s “promote, SUpport attack or oppose

standard” to spendmg by an admitted polmcal commmee Amencans for a Better Country In

' that Opmlon, the Commission said that minor a_mblguxty in the -words ‘promote,” etc. might be

tolerated because “[bly their very nature, all Federal "political eommittees ... are 'focu_sed"on the -
influencing of Federal elections. As organizations whose ‘niajor purpose is the nomjhation or’

election of a candidate,’ political committees ... “‘can be assumed to fall within the core area

- sought to be addressed by Congress. They are, by definition, ‘campaigh related.”” '(.Quoting

B"uckley; 424 U.S. at 79).1% As discussed above, such reasoning is plausible only'if the

8 For example, in Advisory Opinion 1996-3 (Breeden-Schmidt Foundatioh) the

Commission stated the test as “whether the organization’s major purpose is campaign activity.”
Likewise, in Advisory Oplmon 1996-13 (Townhouse Assomates) the Comnuss:on held that the’
test is “whether the organization’s maJor purpose is campaign activity.”

s This entire rulemaking is hlghly significant. The Commission obviously recogmzed that
the definition of political committee required clarification. The rulemaking was the
Commission’s chance to do so. Instead — after demonstrating the problem — the Commission
failed to provide the necessary guidance to which the public had a right. Fundamental fairness,
therefore, requires that the Commission not proceed against an entity alleged to be a “political
committee” on anything but the narrowest interpretation of that term. See also section IL.B.
supra. ' : ' :

10 The Commission suggested that, because political committees by definition are closely
focused on electoral matters, standards governing the behavior of such committees may
inherently be tailored to the interests behind campaign finance laws. Whether or not that

©-14-
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organization truly is “focused” on inflyepging federal elections, i.e., that is its one dominant

purpose.

~ Similarly, MUR 2804 determined that, a]though the Amer\can Israel Pub] Affalrs

" Committée made systematlc and continuing efforts to promote pro-Israel federal ca dldates

_ in’c]uding direct contributlons and express advocacy, AIPAC was not a ‘political commlttee

because its e]ectoral act1v1ty was subsxdlary 1o its ulnmate purpose of promotmg pro- -Israel.

" policies. The General Counsel’s Bnef which was 1ncorporatcd into the May 29, 1992 Genera]

Counsel’s Report and served as the presumptive exp]anauon of the Commission’s rationale said:

“AIPAC’s political activities did not rise to such a level as to make them a major purpose of the

“organization.” FEC v. Akins, 524 U.S. 11 (1998), J.A. at 37a-38a, 1552, 1997 WL 33487258 -

(Aug. 21, 1997). Since something that is not “‘a” major purpose cannot be “the” major purpbse,_
this adroit formulation avoided expressly stating that only the central purpose controls.
However, the factual recital made clear that promoting the niorination and election of pro-Israel

candidates through express advocacy and otherwise was asi gnificaht part of AIPAC.’S settled_

operations, both in relative and absolute terms. Thus, the outcome at least prec]uded any notion

"0

that a substantial electoral purpose was enough."!

~(Cont1nued ) '
reasoning is sound an issue not presented here — it cannot apply to standards for determining
whether an entity is a political committee, since the result would be circular. Moreover, the
reasoning does not deal with classic vagueness concerns. Because a political committee operates
at the core of the First Amendment, it cannot be forced to hedge or trim by ambiguous standards.
n The Commission’s ruling had an adventuresome time in the courts. It was affirmed by a
district court and by a panel of the D.C. Circuit. A majority of the en banc court then reversed,
reasoning that the major purpose test did not apply where substantial contributions were shown.
Akins v. FEC, 101 F.3d 731 (D.C. Cir. 1996). The Supreme Court granted certiorari on that
issue in response to the Commission’s arguments that Buckley and MCFL had established a
categorical test that the en banc majority had disregarded. FEC v. Akins, 524 U.S. 11 (1998),
Pet. for Cert. 1997 WL 33485591 (Apr. 7, 1997). However, after certiorari was granted, the
D.C. Circuit held that the Commission’s membership standards were unduly restrictive and the
Commission undertook to draft expanded membership standards. Since the en banc court had
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_ " In Adv1sory Opinion ]996 3 (Bleeden Schmrdt Foundauon) the Comnussron apphed the |
test ¢ whether the organization’s- ma]or purpose is campargn actrvrty” to hold that a Foundatlon )
was not a. pohtrca] committee. The Commrssron -frrst exammed the declaratron_of t-ru_st, which
directed that Foundation funds be distributed fo'r':“advanci.n g the'princinles_'-of Socia-lism '[which]
shall inc]ude,: but not be limited to, subsidizing %ubli‘catione, establis_hing and.condu‘c‘:ting_reading: e
roloms-, §upporting radio,_televis'ion, and the newspaper fnedia and candidates fbf 'oublic office.” ",

This express specification of candidate contributions as one means of advancing'Sociali'sm was

not deemed troublmg Instead, the Cormmssron exammed the Foundat:on s dlsbursements '

. notmg that this was proper since all the Foundation did was spend money 12 1t found that over - |

-the precedmg six years the Foundation’s .annual contnbutlons to state and f.ederal candldates had:
ranged from 4% to0 48% of total dlstrrbutlons, w1th annual totals to federal candldates as high as
$3 800. It would be hard to deny that an acnvxty that was specrfrca]]y authonzed by the
Foundatron s organic document and that sometimes consumed up to 48% of .ltS annUal. spending '

was among the Foundation’s major purposes. Nevertheless, the Commission found that =

- influencing elections was not “the Foundation’s major purpose.”

(Continued . . .) - ' :

relied on conduct that would be lawful if it involved members of AIPAC, the Supreme Court
ruled that the federal courts should not address the major purpose issue until the membership
regulations were clarified, and it vacated the en banc opinion to permit reconsideration after the
Commission clarified the membership issue. 524 U.S. at 28. The vacatur, of course, deprived’
the en banc ruling of any effect. Moreover, although the Akins opinion carefully did not address
the major purpose test, the grant of certiorari on that point demonstrates that at least four justices
were skeptical of the en banc’s ruling. (As the FEC’s Petition made clear, the special role of the

. D.C. Circuit vis-a-vis challenges to dismissals of private complaints made it unlikely that there

ever could be a circuit split. The FEC thus sought certiorari on the ground that the en banc court -
had misunderstood Buckley and MCFL.)

12 The Commission noted that it had focused on disbursement acuvrty because that was all
the Foundation did, but that other actrvmes could be relevant for other organizations.
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_The statute and the regulatioh make this crystal clear, asking whether the entity was

e o
| ‘In short the statute, re-gn]ation‘,“'and‘narrowing constrnction.al.l look to one dcminént S
organization purpose, not to multip]e.purposes'. And although the Commission’s l‘an'guage'.has
not been -'emireiy consistent, it has taken positions that ca_rnc very }:.]ose to a.doptin thc cne_
purpose test and has nevcr made a reasoned pnbl'ic decision to the contrar)i'.

. Only The Prlmarz Reason The Club Was Orgamzed Is Relevant, No
Supposed Reason For Partlcular Acts.

Classification of an entity as a'membership organization or political committee has long- "+ -

term operational and reporting consequences.  Not surprisingly, therefore, such classification

" depends on the primary reason the entity was organized, not on the reasons for particular acts.

“organized.
primarily for the purpose of inﬂuencing” a federal election. Bucklcy likewise Speaks of the

maJor purpose of the organizatio not the purposes of pamcular acts And MCFL held that an

~ entity that had made substantial expenditures for express advocacy was not a polmcal committee

because its “central organizauonal purpose” was not to elect candidates. 479 U.S. at 252 n.6.

This is a vital point. Individuals within an organization may have different purposes and

“their personal priorities may shift over time. It is a common ekperience that the task at hand
often seems the most important to those involved. However, it wduid not be practical for an-

' _organization to pop in and out of membership organization or political committee status as-

personal priorities shift, particular projects are undertaken, or statements are made. Nor would it

be practical to require contributors to monitor such events. Instead, those in charge of an entity

and its compliance responsibilities must be able to rely on the primziry reason the entity was '
organized, its major purpose as an institution.
The Commission often has accepted bylaws or comparable documents as sufficient to

establish why an organizatiqn was organized. See, e.g., Advisory Opinions 2005-3 (reviewing
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two o'raanizations" bylaws to deterniine if they are affiliated rnembersh-ip organizations.),:_2003-2'9 -
(revrewrn g oroamzatron s constitution to determrne ifitisa. membership orgamzation), 1999-4;0
(revrewmg organizations’ bylaws to determme if they are affrlrated membershrp orgamzatrons)
Of course bylaws and chaners may be amended 50 the prrmary reason an- entlty is orgamzed
may change Moreover if an entity persrstent]y acted contrary to 1ts stated orgamzational
purpose one eventua]ly might infer that a de facto amendment -had occurred. Even insuch a
crrcumstance however what u]umately controls is the central reason the entity was orgamzed
not reasons for pamcular acts of that entlty Here as discussed be]ow the Club’s actrvmes and

statements are con51stent with its Bylaws.

*C..  The Primar ary Purpose Must Be To Engage In Emress Advoc_y_

 Not just any political purpose will do. To the contrary, the statute and regulation requ'ire N

.the priniary ‘purpose of i nﬂuencrng the nommation or e]ectio ” of a federal candidate 2U.S.C.

§ 431(9)(B)(iii); 11 C.F.R. §§ 100. ]34(e)(6) 114, 1(e)(1)(v1) Buckley s narrowmg constructlon

]ikewise specifies that the major purpose must be “the nomination or e]ection ofa Candidate.”

- 424US. at 79 (emphasis added).

In one sense or another, a wide range of activities may be intended to mﬂuence an

elecnon But Buckley held that the Flrst Amendment forbids regulatmc core. actrvrty under

imprecise, subjective, or overbroad standards. Thus, Buckley ruled that restrictions on spending
“for the purpose of ... influencing” or “relative to” federal elections could be saved from
invalidity only by imposing a precise, objective, and narrow meaning — the use of explicit words

to expressly advocate the election or defeat of a clearly identified candidate. Id. at 43-44,79.

1 Compare FEC v. Nat’l Right 10 Work Comm., 459 U.S. 197, 205 (1982) (finding that
organization did not qualify as a membership organization because its “own articles of
incorporation and other publicly filed documents exphcrt]y disc]aimed the existence of
members”).

18-



s |
«f
wr
¢

72618

Buckley S reasoning is equa]]y apphcab]e to defmmg a purpose of mﬂuencmg the
nommatlon or election of a federal candldate in the pnmary purpose context. Construmg such T .

lang_uage-lo mean express advocacy provides precise, olz)Jc:cuvez ai‘d narrow guidapce. And no

| equally pfecisé and tailored standard has been adopted by Congress or the Cor_nmis ion. Thus, to

-be a political committee, an entity that is.not under the control of a candidate must have “the

major purpose” of enga’ging in “express advocacy” as Buckley defines the term.

D. The Club’s anarx Purpose Is To Promote Adoptlon Of Pro-Growth
Policies. . .

The Club’s organizational documents, its public as well as internal communications, and

testimony by it_s' Executive i)irector all indicate that the Club'is organized for the pri'mary

purpose of advancing its pro-growth agenda. The General Counsel’s Brief’s assertion that the -

Club’s activities concerning candidate-elections establish that its primary purpose is

- disqualifying is mistaken in law and fact.!* Such activities are, instead, one mission upon which

the Club embarks to advance its overall goal: adVancing a pro-growth economic agenda. -

1.  Organizational Documents

The Club for Growth is so named for a reason. In 1999, the Club was incorporated and

orgamzed primarily for the purpose of advancmg pro growth economic pohcxes Its Bylaws are

clear that this is the C]ub’s dominant purpose

The Club for Growth is a nationwide political membership

organization dedicated to advancing public policies that promote

economic growth. The mission of the Club is to identify for our

Members the political candidates running for-elected office who ' _ : '
believe in these ideals, to help finance their elections, and to '

monitor their performance in elected office. The Club also helps '

1 The General Counsel’s Brief does not challenge the Club’s status as a membership-
organization based on any of the other regulalory criteria. See 11 C.F.R. §§ 100.134(e);
114.1(e)(1). :
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finance strategic issue campaigns to advance our policy goals. The . ..

= ‘Club’s emphasis is to advance issués that are vital to keeping 'the__ S e

- American economy prosperous, such as tax rate reductlon ,
" fundamental tax reform, school cholce and personal mvestment -of
" Social Security. ' :

As the Bylaws eiplain the C]ub‘pursue.s its 'prim‘ary purpo;e of.“advahlcing. public |
M that pr omote economic growth” by employmg a vanety of tactics. Those speclﬁoa]ly
hsted in the By]aws include: Im Jdermfymg for its Members the polmcal candldates runnmg for
elected office who agree with the Club’s policy positions, (2) fmancmg thelr el'ecuons through
the Club’s PAC (3) momtormg their performance in elected ofﬁce and (4) ﬁnancmg strategxc -

]SSUC campa1 gns to advance the Club’s policy goals

/

‘Recognizing that the Club is not permitted to uee its .genera] treasury fﬁnds to engage m
some of its tactics to advance its primary purpose, the Club 'eetabliehed 5 coonected PAC The
PAC was created to ‘providle direct support to canaidates and ofﬁceho]ders.‘ who 'agrceo with the
Club’s overall purpose of advancing a Ipro-growth political agenda. "The PAC ﬁakes, direct |
candidate contrioutions, bundles contributions by Cliub members, expressiy advocates the
election or defeat of political candidates, and engages in so-called ‘fe]ecgioneering ‘
communications.” The Club itself does no; engage in any of these‘.activities, Bot supports :tlllem
to carry out its primary purpose of promotioé pro-growth policies. The PAC: and its -acti\‘lities are

tactics that the Club uses to advance its primary purpose of promoting pro-growth policies.

In short, all of the election related activities mentioned in the Bylaws are merely a means

to an end. If the Club could achieve full implementation of its pro-growth policies without
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supporting a single candidate, it would,gladly do so. The Club is not like a campaign committee
or similar candidate-controlled organization whose primary purpose is to elect candidates.
Vo

\

The Club’s actrvmes and statements are consrstent with the Club’s declared prlmary

_ 2. ACthltleS and Commumcatlons

“purpose of advancing a pro growth agenda For example the Club’ “Tax Blob!” advemsement

-a reference to the 19505 horror/scr-fr film - humorous]y warns viewers that hrgh taxes and

budget surpluses are taking over the economy.in the form of a “Tax Blob” that the Club 1s‘mlen't

- on stopping. See Appendix B. The Club took a more serrous approach during the legislative .

debates on President Bush’s proposed tax cuts when it ran advertisements criticizing Senators.

"

Vomov1ch and Snowe for not supponmg President Bush’s “proposed bold ]ob-creaung tax cuts

and exhorting them to * ‘join President Bush’s fight to cut taxes and fix the economy.”

Also, Club executives devote enormous energy to television and radio appearances,'’

“writings,'® and meetings'’ to promote pro-growth policies. We cite to some examples in 'th‘e :

"we

A sampling of various press appearances, speeches, and policy meetings by Stephen Moore and
press appearances by David Keating are included in Appendix D.

16 See, e.g., National Review Online, Stephen Moore Archive, available at

http://www .nationalreview.com/moore/moore-archive.asp (over 60 economic policy articles in
2003 and 2004); Stephen Moore, A Wild and Crazy Guy, Wall St. J., Oct. 11, 2004, at A18;
Stephen Moore, John Kerry’s Acorn, Wall St. J., Apr. 8, 2004, at A16; Stephen Moore, Take a
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margm and urge the Commxss;on to review the. submlssmns SO as to apprec1ate what a truly
masswe commitnient the Club makes 10 these types of policy endeavors For example and as o

W,

cited below, the Club’s President authored more-than 60 pohcy arucles in 2003 and 2004,m

L . '

National Review Online.. Ve

~ Likewise, the Club’s public statements stress that the Club’s primary Ipil_rp'oAse is policy- - 5

related and not candidate driven. Some pértinent examples follow.

e In its promotional and so]icitation m,aterials,'ihe Co-Chairman.of the Club, Richard

Gilder, explains: “The Club is a political organization advancing p ro-growth _

economic policies.” Member donations will, among othet things; _“permit' the Club to.

! launch jssue advocacy campaigns on free-market economic issues:” “With this

(Continued . . .)

Hike, Wall St 1., Jan. 2, 2004, at A8; Hugh Carey, Richard Gilder, et al, Save Our Clty, Wall St.
J., May 9, 2003, at A10; Arthur B. Laffer & Stephen Moore, A Tax Cut: The Perfect Wartime
Boost Wall St. J., Apr. 7, 2003, at A26; Stephen Moore, And These Are Republicans?, Wall St.

- J.,May 16, 2002, {Richard Gilder & Thomas L. Rhodes, Ailing

Economy Needs A Dose of Bush Tax Cuts, Wall St. J. , July 16, 2002,
(Stephen Moore, In Search of a Bush Supply Sider, Nat’] Review, Dec 11, 2002),
(Stephen Moore, A Tax Cut wuh Dividends, Wash. Tlmes Jan. 10 2003, at A16).

Many of these and other publicly available writings are included in Append;x E.- -

17 =
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.[financial] muscle; we can'thianige not just elections, but Jegislation, our goal.”

oy

A

e Stephen Moore‘and David Keating further explained in a January 12, 2001, memo to

" the Club’s mcmbers_hip that electoral victories in 2000 were-simply a stepping-stoué' o

' t_oWard advancing the Club’s larger policy goais:

Our pnmary goal now, of course, is to get our polxcy goals passed
- through a Republican congress. That’s not going to be easy. With

razor tight majorities in the House and Senate, the potentially
useful role of the Club for Growth in steering the GOP in the right
direction will be nothmg but magnified. We need to get Congress
to focus its energies on 3 or 4 issues in 2001 and even in Bush’s
first 100 days. These legislative priorities are: income tax raté
cuts, death tax elimination, Social Security pnvate accounts and
budget cutting. :

e Six months later, Congressﬁan Ric Keller signed A fundraising solicitation on behalf

of the Club which provided an additional explanation of its policy purpose: |

1 would like to tell you a little bit about the Club for Growth. It
originally began as a regular roundtable policy group. In 1999,

this group decided that if it were going to truly affect public policy
it must help elect individuals who would vote for and implement
better fiscal policy. The group became The Club for Growth with
a mission to advance pro-growth economic policies: income tax
reduction, tax simplification, capital gains tax reduction, estate tax
.repeal, overall reduction in government spending, and personal
investment of Social Security. Basically, the Club is an advocate of
the Reagan vision of limited government and lower taxes. :

A strong, sound economy is the core issue affecting every aspect of
daily life and, it is the Club’s mission to improve it for all.

e Stephen Moore succinctly reinforced these points in a Novembef, 2003,

communication tu the Club’s membéfship in which he detailed the Club’s
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involvement in the debate over the Medicare prescription drug bill: “In .fact,}it..is. _

%

* precisely for legislative battles like this -- where every single vote q.(;ﬁnts'and: where

members of Congress are under 'i.riter_lsé pressure from the party establishment to g0

along to get along’ -- that the Clul for Growth exists.”- I
4 . ' :

k]
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4. Section 527
~ The Club’s primary purpose of promoting pro-growth policiés also is fully consistent-

with its tax-exempt status under section 527 of the Internal Revenue Code as a “political

organization.” See IRS Priv. Letr. Rul. 98-08-037 (Nov. 21, 1997) (ruling that nonprofit

corporation éngaged in issue advocacy — though not express advocacy — qualified for section 527
Astatus.).. Indeed, the Club’s section 527 registration st'atesli-ts purpose in 'thé s@é.]an-gua-ge from
thg Bylaws thét is quoted above (“dediclated-to adyahcing public policies that prqmote'.eco'r.lomic' :
growt. = etc.)!® This is no surprise._ The Commission’s recent Explanation ‘;md Just'iﬁc_atién of
its Politicaj Committee Status rulemaking ._confirrr;ed that a “political organization” may_qualify |

for 527 status without triggering “political committee” status under the FECA and regulation by

1 Available at : : ,
http://forms.irs.gov/political OrgsSearch/search/Print.action?formld=10775&formType=E71.
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the FEC See 69 Fed. Reg at 63065 Lrege.ctmo a proposed ru]e that an entity would automatrcally

satrsfy the political committee “major pmpose " test just by virtue of having 1egrstered wrth the N
_ \ '

Internal Revenue Service under 26 U.S.C. § 527). Mor'eover, rhe\Commission re eated]y has -

declined to evaluate tax matters, recognizing that the purpose of federal tax law andl the

: COnstitutional standards that guide construction of the tax code are very different from those

areas of speech and assocratrona] activities that the Commrssron regulates See e. 8- Advrsory

Opinions 2005 3, 2002 24 (“tax . issues are not within its _]UI‘]SdlCtlon”),' MCFL, 47_9 U.S: at

256 n.9 (direct regulation of political speech afforded full First Amendment protection, but

taxation of political speech is not).

Ignoring these considerations, the General Counsel’s Brief (at 4) seizes on the fact that

when the Club first filed its section 527 registration, it stated “The Club is prrmanly dedicated

o to helping elect pro-growth, pro-freedom candidates through political contributions and issue

advocacy.” This listing of two of the (_‘Zlub’s'tac'tics — “issue advocacy” and ‘fhelping elect pro-

. growth candidates” — sufficed for IRS purposes but did not fully reflect the Club’s Bylaws. (It
‘-was likely prepared by clerical personnel in the Club’s rush to comply with a new registratioh
' requ'irement that became effective immediately.)zo When Club executives focused on the -

language of the form, they promptly amended it to include the current language noted above. As

amended, the slatement mirrors the language of the Club’s Bylaws which accurately 'expiains the

Club’s major purpose — promoting pro-growth policies by various means.”!

0 See Amendments to Section 527 of the Internal Revenue Code of 1986, Pub. L. Ne. 106-
230, § 3(d), 114 Stat. 477, 483 (2000). '

2 The General Counsel’s Brief’s reliance on FEC v. Malenick, 310 F. Supp. 2d 230
(D.D.C. 2004) (“Triad”), to assess the Club’s primary purpose is perplexing. There the alleged
political committee reportedly was defunct and did not make a defense, and the accused
individual appeared prose. Jd. at 232 n.1, 2. The case gives no indication that the
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B O The Club Does Not E ngage In “Express Advocacy.” Nor Is It The Club’
Prlma_y Purpose To Do So. -

"The Genera] Counsel’s Brief makes several charges that hmge on the concept of express :

‘

advocacy.” Buckley crafted that concept ho..proyide the prec1se, obJectrve brl.ght-lme_ gurdance
that.the Frrsl Amendmem demands when core act1v1ty is burdened 424 U S at. 40-44 To that
end Buckley rejected tests that at(empt to assess subjecuve purpose or understandmg and |
demanded explicit words of express advocacy such as “vote for or “vote -agamst- a narned. .
candidate. Buckley S goal was to insure that speakers nee_d not hedge, trirn,' or _steer“clear- to

avoid uncertain standards. Id. at 43.

* Buckley’s r_e_asons for limiting regulation of inde'pen'dent organizations to only those that
engage in “express advocacy” were prescient:

For the distinction between discussion of issues and candidates and -
advocacy of election or defeat of candidates may often dissolve in

practical application. Candidates, especially incumbents, are

intimately tied to public issues involving legislative proposals and’

governmental actions. Not only do candidates campaign on the

basis of their positions on various public issues, but campaigns

themselves generate issues of public interest.

424 U.S. at 42 (emphasis added).

(Conunued J)

organization’s organic documents were offered or that the pro se individual argued that such
materials were important. The court focused on a stipulation made in proceedings before the
Commission that the organization’s “GOALS” were: “1) Return Republican House Freshman;
2) Increase by 30 the Republican House majority; [and] 3) Increase Senate Republicans to a
Filibuster-proof 60.” /d. at 235. Not surprisingly, the court concluded that the major purpose of
the organization was the nomination or election of specific candidates. That holding says
nothing relevant to this case where the Club’s Bylaws have been offered and establish that the
Club’s major purpose is 10 promote pro-growth policies, a purpose that all of the Club’s other
activities are consistent with. :
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‘Buckley’s bright-line formulation df “‘express 'a_dvocacy” and concomitant reasoning was .

reaffirmed by the Court in MCFL.? Although the Commission tried to craft a looser standard of

express a'dvocacy based on an aberrant opinion by the Cour,i of A_;\peals for the Niyth Circuit,

FEC v. Furgatch, 807 F.2d 857 (9th Cir. 1987), every Federal Court of Appeals to dddress

'Buckley and MCFL has i‘C_]CClCd that approach See Chamber of Commerce V. Moore 288 F. 3d

187 (5th Cir. 2002) (co]]eclmg authorlty) 23 Two circuits have dlrectly and express]y en_]omed .

‘ the Commission’s a]ternanve defmmon based on the F urgatch standard See Va Soc y for '

~ Human sze ]nc V. FEC 263F3d 379 (4th C1r 2001); Me. Right to Life Comm., Inc V. FEC 98

F3d1 (lst Cir. 1996) see also Rzght 10 Life of Dutchess County, Inc.v. FEC, 6 F. Supp 2d 248

| (S.D.N.Y. 1998) Others, such as the Court of Appeals for the Fifth C1rcu1t ‘have held that .

Furgatch-based language is “too vague and reaches too broad an array of speech to be consxsten-t :

~ with the First Ame_ndr'ncnt.” See Moore, 288 F.3d at 194.%.

Buckley’s protection of “discussion of issues and candidates” and observauon that .

““‘campaigns themselves generate issoe_s of public interest” are directly appllcable here The

oy

-2 Although MCFL clarified that Buckley did not demand absolutely direct advocacy, it dld

not retreat from demanding explicit and express advocacy. It merely held that the statement

“vote pro-life” coupled with the names and photographs of candidates identified as “pro-life”
could be read together to explicitly arid expressly (though somewhat indirectly) advocate votmg :
for the identified “pro-life” candidates. 479 U.S. at 249.
3 Indeed, even the Court of Appeals for the Ninth Circuit has since backed away from its
broadened standard by insisting that “express advocacy must contain some explicit words of
advocacy.” Cal. Pro-Life Council, Inc. v. Getman, 328 F.3d 1088, 1098 (9th Cir. 2003). The
Commission itself has similarly embraced this limitation on the F urgazch standard in other
enforcement proceedings. See, e.g., MUR 5158 First General Counsel’s Report at 16
(“Moreover, to contain express advocacy, a communication ‘must contain some explicit words of
advocacy.’”). .

u Although McConnell v. FEC held that Congress could formulate an a]temanve standard
-that was equally precise, objective, and tailored, 540 U.S. at 194, the Commission has not

offered such a standard.. The General Counsel’s Brief (at n.53) elects not to argue that
McConnell had any effect on the meaning of express advocacy, so we will not expand this point. -
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Clnb"s‘connnt_mications often mention political candidates and their positions on issues.™ .~
Furthermore, the Club frequently finds itself speaking on issues that are developed over the -
course of political campaigns. These activities constitute core First Amendment 'spe_ech'ithat is

protected by Buckley. This protection is on]yt]ost xf the C]ub s speech contams express

advocacy, whxch it did not.

‘The General Counse] S Bnef does not c]alm that a smgle Club ad from 2003 or 2004

contains express advocacy Indeed, of the more than twenty Club ads produced and avallable on

its website, the General Counsel (at App. A) cha]lenges only three all from 2002 or earher The | ..

Brlef questxons only eight other Club communrcauons most of whrch date back to 2000 when

the Club was in 1ts nascent stages and when the campargn fmance env1ronment was srgmﬁcantly :
I .

dlfferent ]mportantly, many of these supposed commumcanons -are old scnpts for llrmted

distribution telephone calls that may well be drafts rather than final versions. The:“e;rpress
advocacy” allegations as to the remainder of the communications — from 2001 and 2002 — are

obvious stretches.

The General Counsel’s Brief’s cites only three television advertisements from 2002. The
script for the first, titled “Garrett,” follows:
* Game show graphics on screen. “In the Republican primary for
Congress” stays on screen throughout, as does “Who's the Real
Tax Cutter?”

Welcome to “Who’s the real tax cutter.”

Picture of Russo appears. Red “X” with buzzer sound comes over
picture, designating a wrong answer.

Is it David Russo?

“Backed by liberal groups” on screen.
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. .Russo s voted for tax increases, and he’s backed by liberal groups - '_..._. _
; ; ‘like the Sierra C]ub - :

' chture of Cardinale appears Red. “X " with buzzer sound comes
over picture, designating a wrong answer. '

wiega

Is it Gerry Cardinale? o

",

y : . ‘
[0
.

“Trenton ]nsider ? “23 Tax Incteases” on screeh.

Cardinale’s a 23-year Trenton insider who voted to raise taxes: 23 '
times. :

- F

- ZF. L _—— L ____J - G —

chture of Garrett appears Ltghts flash around pzcture
deszgnatmg correct answer.

Is it Scott Garrett? -

“New Jersey"s leading voice for‘.lower laxes” on screen.
Garrétt has voted to cut our taxés dozens of times. -

And Scott Garrett has never voted for higher I;a'isés.
Thanks for p]éying “Who’s the réal tax cutter.”
Available at http://www.clubforgrowth.org/video/garrett-script.php. Obviously, no explicit .

words of express advocacy exist in this ad. It is purely infbrr_nationa}.
The script for “Courage” is as follows:
Farmer talking, walking on his farm, loading a truck, doing olher
farmmg things, with medium camera shot on him.

Congress sure could use a reaI Jowa conservative.

When it comes to our prmc:p]es nobody fights harder than State
Senator Steve King.

In the general assembly, Steve King led the fight to eliminate the
inheritance tax and cut income taxes.

Steve King helped lower our property taxes too.

I wish more congressmen were like Steve King - someone with the .
courage to do what’s right.

-31-
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Ya know, politicians talk a lot about fighting for taxpayers -- Steve
King is the real deal.

Avazlable at hitp://www. c]ubforgrowth org/video/king-script. php Agam there are no xphcl
words that expressly call for the election of anyone In fact nelther candldates no electlons are

even mentioned. This is exactly the type of ad that Buckley’s bright-line test does not reach.

The last 2002 advertisement, “Daschle Democrats,” follows:?

This'is Senate Democratic leader Tom Daschle. Tom Daschlé and
the Daschle Democrats like to say no.

(On screen: Bobblehead dolls of Tom Dasch]e Ted Kennedy, and
Hillary Clinton) =~ .

No to President Bush on 50b-creat’in-g tax cuts. .

(On screen, “No on Tax Cuts”)

No to President Bush on homeland sécurity.

(On screen, “No on Hbme]and Security”)

No to President Bush on eliminating the uﬁfair-death tax.
(On screen, “No on Eliminating beath Tax”)

But the Daschle Democrats say yes to Ron Kirk for U S. Senate,
and that’s bad for Texas

(On screen, “Ron Kirk...Bad for Texas™)
Call Ron Kirk. Tell him to say no to the Daschle Democrats

(On screen, “Call 214-841-1001. Say NO to the Daschle
Democrats™)

s The General Counsel’s Brief indicates that versions of this ad ran in Texas, Arkansas,

South Dakota, New Hampshire, Colorado and Missouri.
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General Counsel’s Brief at App. A.26"“‘1“herphrase “the, Daschle Democrats say yes to fRoﬁ Kirk - -
for U.S. Senate, an‘d that’s bad for Texas” confains explicit wbrds that, if used to advbcate_ the

election of Ron Kirk, might constitute express advocacy.. But the\_’vords are not used that way.

Instead, the ad is an attempt to pressure Ron Kirk to reject both the articulated poiicies inthead . ,

“and the support of officeholders whc')'embrace‘ them.. The ad conclﬁdes not by’exho’nihg the |

viewer to vote against Ron K1rk but by asking the viewer to contact him and ask h1m to reject

policies — and the support of the pohucmns who advance them antnheucal to the Club’s pro- '

_-growth agenda. This ad does go_t expressly direct a vote for or against Mr. Kirk. It may come

close to the line; but the whole point of a bright-line test is'to-avoid any need to steer clear.”’

The only 2001 ad cited in Genera] Counse] s Brief i is tltled “Taxes ” Like the 2002 -

“Garrett” and “Courage” ads, “Taxes” is purely informative in nature. It Jdentlfles two

-candidates and informs the viewer of the candidates’ positions on taxes. It contains no explicit

‘words advocating a vote for or against either candidate.

The other 2001 communication cited in the Brief is not an advertisement, but a poll. It -

_ provides the listener with information on the positions taken by congressional candidates on tax

issﬁqs.' One version of the poll asks the listener whether he or she supports the positions taken by
‘one of the candidates." The, other version asks the listener to identify which of the two candidates
he or she will vote for. Neither version asks the listener to vote for one of the candidates. . There

is no express advocacy.

% - In the interest of brevity, the remaining communications challenged as “express

advocacy” in the General Counsel’s Brief will only be summarized, but full scripts can be found -
at Appendix A of the General Counsel’s Brief.

7 The court in FEC v. Christian Coalition similarly determined that communications that -
are purely informational -or that exhort the viewer to engage in activity other than electoral acnon
are not express advocacy. 52 F. Supp. 2d 45, 64-65 (D.D.C. 1999).
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' ' The General Counse]’s.Brief cites four gdsrfrom 2000, all of which provide infor.m.atioun‘_
about the tax and fiscal records of various _candidateé for Congress. Nor_le of tﬁém exhoﬁ the
viewer to vote for a particular candidate. In “Flaké Commercial,” the narrator ]ﬁighlightsi |
positions taken by Jeff Flake indicating t};at hej"f-i‘is- a solid fiscal conservative.” It éoncllu_des that
“lez;dersﬁip” on these issues is needed in “Washington.” It does not exgressiy ask the \'zicw'er to

vote for Jeff Flake so that he may assume such a leadership role.

“Keller and Sublette” is another in the line of ads like “Garrett,” “Courage,” and “Taxes”
that is purely informative in nature. It contains no explicit words of advocacy. ‘Like the other
ads, it outlines candidates’ positions on taxes, but ends without exhorting the viewer to vote for

one of the named candidates.
/

The last two ads for 2000 are radio and television ads titled “Mission” which spoof the -
“Mission Impossible” theme. Though the mission is to find “a Reagan Republican Jik_e Ric

Keller” and “a conservative Republican for Congress,” neither the radio nor the television ads

~ mention voting. Whatever the General Counsel may think is implied, the explicit words of

express advocacy are not present.

Finally, there are four supposed scripts for “Ric K.ellerlGOTV Phone Calls” and two'*
scripts for “Jeff Flake GOTV Phone Calls.”- Importantly, David Keating testified in this MUR
that he could not verify whether various scripts cited in the General Counsel’s Brief are draft or
final versions. Keating Dep. at 156-58. Given the age of the documents, his testimony is not
surprising. Because the Club’s policy was to avoid express advocacy, the final versions may

have excised those portions to which the General Counsel’s Brief objects. Perhaps if this matter
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had not lain moribund for a year and .a-half, more information about these documents may have o

existed.

\'
Nonetheless, all of the scripts inform the listener of various candidate positjons. They

conclude by either reminding the listener to vote or by asking the listener to consider the

candidate and his policy positions when the listener goes to the poils,. None of the scripts . -

expressly exhort'the listener to vote for a particular candidate. . -

The Commission may believe that some of the Club’s early communications came close .

to the “express advocacy” line. But Buckley teaches that the standard for measuring “express

“advocacy” must be a bright-line so that speakers do not hédge, trim, or stef:ru clear. 424 U.S. at -

43. This is not a game of horseshoes; close does not count. Moreover, from a public po_licy .

standpoint, the emphasis should be on what the Club is doing now, rather than on early activities

‘that now are hard to document - at least in part because the Commission sat on this Complaint

-for a year and a half.

{
e

Most importantly, anyone can see from the twenty Club ads — and even from the 'elévén |

é_omfnur_mi_cationé discussed by the General Counsel — the Club sbught to avoid expressAadvoca_cy-.
Thus, ﬁo_one could say that the Club’s primary organizational.purpése_ is to engage in e_xpress
advocac'y. Withoui a primary purpose to engage in “exp'ress ad?béacy,” the C]ub isnota
political committee, but a validly constituted membership organization. Moreover, in the

absence of express advocacy, the Club has not made “expenditures.” In any event, even if the
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Commission determines that the Club.did engage in some proh_ibit_ed “express advocacy,” the

~ Club cannot lose its status as a mernbership organization as a'result.”®

Sy

F.  The Club Has Not Received “Contributions.” - '\-

In its effort to make the Club into a political comrnittee, the General Counsel’s Brief - .

.asserts that the Club’s solicitations generated “contributions” sufficient to satisfy the $1,000
annua] pohucal commrttee threshold See2US.C. § 431(4)(A) These charges do not matter
h because as already drscussed the Club lacks the major purpose necessary 10 be a political

-committee. But they are also mrstaken.

At the outset, it is important to be c]ear as to the pan of the C]ub’s actrvrtres the. General -
Counsel 1S attackmg When the Club contributes to candrdates bundles candrdate contrrbutrons,

engages in “express advocacy,’? or disse’minates sO-called “electioneering communications,” it

. does so throu ghits PAC PAC contrrbuuons are separately solicited for these polrtrcal purposes

from the Club’s mdrvrdual members. These PAC activities are not the source of the supposed

contrrbutrons Instead, the General Counsel’s Brref (at 21 23) strefches an inapposite court case

FEC V. Survrval Educatton Fund, 65 F.3d 285 (2d Crr 1995), to suggest that receipts from the

Club’s general fundrarsmg solicitations are regulated ‘contributions” that trigger polrtrcal

committee status. However the Club’s fundraising solicitations- are fundamentally drfferent than -
those that were the subject of Surwval Educanon Fund. Accordrngly, the Club has not recerved

“contributions” under the General Counsel’s theory

28
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* . In Survival Education F und, ‘lhe court held that a donation to an independent organization

e
- =

was a “contribution” only if the solicitation made plain that it would be used “for act1v1t1es or
_cominunications that expressly advocate ” 65 F 3d at 295 (quotation and c1tat10n omltted)
The solicitation there said, among other thing.,s‘fh “AS THE N'OVEMBER PRES]DENTI-AL-
ELECTION APPROACHES ... FOUR MORE"YEARS OF [REAGAN] WILE .DESTROY ALL
HOPE .... MILLIONS OF AMERICANS ... BELIEVE WE-CANNOT ALLQW .-THAT TO | _
]-]APPEN .... RONALD REAGAN AND HIS ANTI-PEOPLE POLICIES.'MUS'i‘ BE STOPPED:
.. YOUR CHECK ... WILL HELP US REACH MORE PEOPLE, AND INCREASE THE
EFFECTIVENESS OF OUR ELECTION- YEAR WORK.” Id. at 288 89. The FEC contended
that the solicitation itself was express advocacy, and the Court of Ap"peals did not disagree. Id. at_
293,295. In that context the organization solicited rnoney to “commiunicate [to] ihe voting
public, letting them know why Ronald Reagan and his anti—peop:le policies must be s_topped'.” I1d.
at 295. The court held that the solicitation indicated that the funds would be spent on.express '
advocacy; so that resulting monies were eontributions. Id. |
Here by contrast, the General Counsel’s Brief offers no evidence that funds solicited to-
support the Club’s general advertising said that express advocacy was intended. In its two most
prominent examples, the General Counsel’s Brief (at 20 & 21) quotes solicitations to. Club .
members® for funds to run issue ads. The first explains that the solicitation is for money to fund
“a series of ads in South Dakota educating ciiizens aibout Daschle’s econornically destructive

liberalism.” The second states: “We intend, with the ads that you’ll see at the end of this tape, to

» Contrary to the General Counsel’s footnote 58, these communications are also protected

from regulation because the Club is a duly constituted membership organization — as
demonstrated throughout this Opposition — and these are protected membership communications.

-37-




defendl President Bush’s economic record; ....”" Neither solicitation indicates that funds are to be

used for “express advocacy.”*°

B
Moreover, Club members knew from the many issue ads on the Club’s website that, in

fact, the Club typically did not supporl express advocacy. Thus, Survival Education F und’s -lega] .

ho]dmg —thata donatlon 18 not a contrlbuuon unless the solxcltauon clear]y states that the money

will be used for express advocacy — shows that monies received by the C]ub were not

. contnbut)ons.

G. The Club Satisfies All Of The Regulred Crltena ToBe A Properly
Constltuted Membershlp Orgamzatlon '

The General Counsel’s footnote 58 attacks the C]ub’s status as a membershlp '

organization on two grounds. First, it,assens that the Club has a disqualifying primafy purpose.”

. We heve shown above that this is not so. The Club’s primary purpose is to advance pro-.growth

policies. Second, it attacks the membership status of some of the Club’s members for lacking a

_significant ettachme'nt to the Club. This assertion is also incorrect and should be disregarded.

Forbidding the Club to treat certain persoris as its “members” wou‘ld sharply curtail its

ability.to address them on political subJects thus precluding the free exercise of core First

.,Amendmem rights. Chamber of Commerce v. FEC, 69 F.3d 600, 605 (D.C. Cir. 1995) The :

“government must curtall speech only to the degree necessary to meet the pamcular problem at

% The General Counsel’s Brief (at 19) also excerpts language from solicitations in 2000

that it contends are solicitations for “contributions.” Curiously, the Brief concedes that one of
the solicitations is for “funds to counter the ‘ugly propaganda by the labor unions’” and not for
express advocacy. The excerpt from the second solicitation, however, is truncated and does not
include the Club’s explanation that member’s own funds, and not those of the Club are not used
to support candidates. (“The 1,500 Club for Growth members around the country
have contributed $120 000 to Jeff already and we hope to raise $200,000 for him by election

. day n)
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hand, and must avoid infringing on speech that does not pose the danger that has prompted -

reoulalron ” 'MCFL, 479 U.S. at 265; FEC v. Nat lRlﬂe Ass n, 254 F 3d 173

2001). Accordingly, in addition to specrfymg factors that conclusrvely esta ._.memﬁe;rship, 11

C.FR. §§ 100.134(f); 114.1(e)(2), the Comm‘rgsron $ regulatrorrs__ also class1 _.memﬁer_s"all '
others “who do not precisely meet the requirerrrents of the Agé:neralrule, but.have a retatively
enduring and independently significant financial or organjzational attaehmem 11 CFR. 3 '

§§ 100.134(g); 114.1(e)(3). Of course, all of these standards must be construed so as fiot to. |

eliminate persons as members who do not threaten the core 'anti-co‘rruptio,n cofr'_'e_'erns that justify

FECA.

/ The Club’s members all satisfy the Commission’s standards. The regplatory definition of
“member” requires that he or she pay membership dues at ]east annually or maiotain some other
significant organizational attachment such as the right to participate in a binding vote on an
organization policy. See 11 C.F.R. §§ 100.134(f)(2), (3); 114.1(e)(2)(ii), (iii). From 1999 until.
2003, all Club members were required to satisfy a dues requirement.

In the latter half of 2003, the Club no ionger required

members to pay annual dues, but offered free memberships.

3! To allow its new non-dues paying members to maintain their status

as “members” for FEC purposes, the Club’s Bylaws were amended to provide for “[v]oting in an

3 The General Counsel’s Brief (at 5) states that the Club’s requirement that members pay

dues ended in 2002. It bases this conclusion on’
the dues requirement existed “[fJrom approximately 1999 through 2002.”
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annual election on a Club policy question.” . . In 2004, Club members voted-on

whether the Club should consider tort reform in connection with its pro-growth agenda. -

The Clubis a va]idly constituted membé;fi"ship organization with “members” who QUalify
as such under relevant FEC authority. Though it no longer requires its members to -péy dues, it -

a]]oWs them to vote on a binding policy question. Accordingly, the Club has taken appropriate

measures to safeguard the membership status of all of its members.>?

IV. CONCLUSION

- This matter inust be dismissed because of the failure to comply with. mandatory
procedures fér initiating a complaiﬁt-based case. Alternatively, all four of the General Counsel’s
alternative theories (at 32) for finding probable cause that a. violaﬁon has occurred must be
rejected. Theories one through three - thét the Club is a political committee, or thaﬁ it is the non- .

federal account of a political committee, and failed to abide by various requirements — are

inapposite because the Club is a validly organized and operated membership organizatiopl The

fourth recommendation — that the Club engaged in prohibited express advocacy — is factually

wrong.

3 The General Counsel’s Brief does not challenge the status of the Club’s members based
on any of the other regulatory criteria. See 11 C.F.R. §§ 100.134(f); 114.1(e)(2).
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For all of the reasons shown abave, including the fact that this matter has been

proceeding contrary to statutory procedures, the Commission should find no probable cause that - .*

S\

any yidlat-ion of the Act has occurred and dismiss the case. - . \: ' \

.May 31, 2005

Respectfully submitted,

Ll f Pk
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